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Charmaine Moger (CM): Welcome to Barcan and Kirby's podcast on all things surrogacy. My name is 
Charmaine Moger, and I'm a lawyer in the Family department at Barcan and Kirby.  

 

Charlotte Wait (CW): And I'm Charlotte Wait, and I'm also a lawyer in the Family department at Barcan and 
Kirby.  

 

CM: In this episode, we’re going to be talking to you about the legal requirements for intended parents. So, 
over to you, Charlotte. 

 

CM: Okay, so the law previously only allowed for two people to apply for a parental order. However, in 
January 2019, the law was amended so that it's now possible for a single person to apply for a parental 
order. If you are a biological parent of the child, i.e. your eggs or sperm were used to create that baby, then 
you now have the ability to apply for that parental order and become that child's legal parent. 

 

The law was changed because it became apparent that society had moved on from when this, you know, 
the law was first created surrounding surrogacy. It was traditional for there to be two parents, and the law 
expected that there should be two parents to raise a child. However, you know, the way that life has evolved 
has meant that it was discrimination to a certain effect for a person to not be able to raise a child on their 
own if they had, for example, fertility issues. 

 

CM: So it means, doesn't it really, that surrogacy is available to a lot more people than it was before, which 
may explain the increase in the number of parental orders that are processed. 

 

CW: Absolutely. It's inclusive of anyone and everyone who wishes to be able to become a parent, who 
might not necessarily be able to conceive naturally. So, when we are looking at who is the second legal 
parent at birth, that very much depends on the circumstances. As we've already said, the surrogate mother 
will always be, at birth, the child's first parent, the mother of that child. If the surrogate is married or in a civil 
partnership, her partner will automatically be the second legal parent on that child's birth certificate until a 
parental order is granted.  

 

There are certain circumstances where that can change, and that is if the surrogacy is undertaken through a 
clinic, and it can be clearly documented that her partner does not consent to the treatment, then there are 
forms that can be signed, and that partner will not be on the birth certificate for the child. 

 

CM: And when we're talking about a partner, we're talking about a civil partner or husband? 

 

CW: Yep. Husband, wife. However you identify. If you are the surrogate's partner and you consent, of 
course, to the surrogacy, then you would be listed as that child's second parent. 

 

If the surrogate is single, then the man who is providing the sperm, if he wants to be the father, will 
automatically be the second legal parent at birth. However, it is possible for the surrogate to nominate a 
second legal parent, such as, for example, the intended mother or the non-biological father, if that is what 
they prefer. 

 

In order to do this, both the intended second parent and the surrogate will need to give their consent before 
the sperm, the egg or the embryo is transferred.  



 

 

 

CM: So we know that the surrogate, and possibly her partner, will have parental responsibility for the child 
until a parental order is made. 

 

CW: Yes. 

 

CM: How do the intended parents apply for a parental order?  

 

CW: Okay, so there's a set of criteria that you must reach, or you must meet, sorry, in order for you to obtain 
a parental order. You have to be one of the following: 
 

+ You have to be married or in a civil partnership. 

+ You have to be living as partners in an enduring relationship. 

+ Or it can be an enduring relationship. 

 

CM: So it can be a long-established friendship, for example.  

 

CW: Yeah, absolutely. So you can have friends that are completely committed to one another that want to 
raise a family together, but aren't in a sexual relationship, um, or, as I was just saying, if you are a single 
person and you wish to become a parent, that is the criteria now for the parental order. 

 

You must also crucially have the child living with you at the time for applying for the parental order, and you 
must permanently reside in the UK, Channel Islands or the Isle of Man, and you must apply for, um, the 
parental order before or within six months of the child's birth. 

 

CM: And what we know is that the parental orders can take anything between six months and a year, can't 
they? So it's quite a lengthy process. 

 

CW: Yes.  

 

CM: People have already gone through the, um, surrogacy journey. They've dealt with that. And the next 
step, so it could be, the child could be a year old by the time a parental order is made, and the intended 
parents have parental responsibility, the court fee for a parental order application is now £263. 

 

CW: Yes. So essentially what happens is we have, um, the intended parents make the application. A 
Cafcass officer is assigned to the family. They are what's known as a parental order reporter, and they are 
tasked with undertaking a report. This usually takes between eight to 12 weeks. But that timescale will 
obviously depend on, uh, their workload and the capacity for them to be able to produce those reports. 

 

At the same time as that report is being prepared, the parents or the intended parents must prepare a 
statement setting out to the court, everything from prenatal planning, all the way through to how they intend 
to tell the child about the special way that they were brought into this world. The statement is complex, with 
numerous other documents that are required to be filed alongside it, such as DNA testing, to prove the 
declaration of parentage to that child. And it's a really, really important document. Um, it's quite complex and 
it should contain an awful lot of information.  

 

Surrogacy involves a lot of complicated legal issues, and that's why the advice always is that you should 
seek independent legal advice, especially if you are having treatment overseas, to enable you to approach 
this part, this essential part of completing that surrogacy journey. 

 

CM: So what happens once the parental order is made?  



 

 

 

CW: So, once you've got the parental order in place, that automatically will remove the surrogate's parental 
responsibility for the child and will appoint the intended parents or parent as their legal parents. They will 
have parental responsibility for that child. 

 

You can re-register the birth certificate following the making of the order, and that will reflect the lived 
experience of the child so that they're able to see who their parents are as opposed to how they were 
brought into this world. 

 

CM: And we've previously mentioned, haven't we, that if neither of the intended parents is related to their 
child, then adoption is the only way they become the child’s legal parent. 

 

CW: Yes.  

 

CM: And the parental order is not the route to go down. No. And that's a discussion for another day, isn't it?  

 

CW: Yes. So even if the surrogate gives birth abroad. A parental order can be applied for in the UK, 
provided that the intended parents and their partner are living in the UK.  

 

CM: That’s a requirement, isn't it? 

 

CW: Yeah, yeah. So if the child was born outside of the UK, then they would need a Visa to enter the UK 
during this process, and then it is at that point that you can apply for the parental order.  

 

CM: So I think it's fair to say, isn't it, that it can be a lot more complex if the child is born abroad. 

 

CW: Yes.  

 

CM: Um, we have issues to deal with: the Visa. Obviously, we have to take into account that different 
countries do have different rules as well, don't we?  

 

CW: Absolutely. I mean, um, the choice of country is a completely personal choice that will very much 
depend on many factors, costs being one of them. 

 

CM: The main thing to note, isn't it, is that people need to get advice at as early a stage as possible. 

 

CW: Yes.  

 

CM: And throughout the process.  

 

CW: Yeah, that's essential, I'd say. 


